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OF. EALS FOR

S, Tuberculosis, and
Malaria Act of 2003, as relevant here, Congres§ limited the funding of
ations to those with “a
trafficking.” 22 U. S. C.
ent, as it is known, was held
free speech when applied to
'l Development v. Alliance for
hose American organizations

American organizations.
Open Society Int’l, Inc., 57
now challenge the require
their legally distinct foréi
Government was prohi

the foreign affiliates, and nd Circuit affirmed.

Held: Because plain ffiliates possess no First Amendment
rights, applying
nciples lead to this conclusion. As a mat-
ter of American constitutional law, foreign citizens outside U. S. terri-
tory do not s under the U.S. Constitution. See, e.g.,
Boumedienev. U. S. 723, 770-771. And as a matter of Amer-

ican corporate law, separately incorporated organizations are separate

legal units with digbinct legal rights and obligations. See, e.g., Dole
Food Co. v rickson, 538 U. S. 468, 474—475. That conclusion cor-

responds to ess’s historical practice of conditioning funding to

counterarguments are unpersuasive. First, they claim
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that because a foreign affiliate’s policy statement may be attribute
them, American organizations themselves possess a First Ame ent
right against the Policy Requirement’s imposition on their fo
filiates. First Amendment cases involving speech misattri
tween formally distinct speakers, see, e.g., Hurley v. Iris
Gay, Lesbian and Bisexual Group of Boston, Inc., 515 U.
575, however, are premised on something missing her

. 557,
overnmen

compulsion to associate with another entity. Even protec he free
speech rights of only those foreign organizations tha iden-
tified with American organizations would deviate fI e fundamen-
tal principle that foreign organizations operatin, not pos-
sess rights under the U. S. Constitution and the courts in
difficult line-drawing exercises. Second, pl 1 t that the
Court’s 2013 decision encompassed both Amer ations and

their foreign affiliates. That decision did
Act’s funding condition, suggest that the Firs endment requires
the Government to exempt plaintiffs’ foreign affiliatés or other foreign
organizations from the Policy Requir port to override
longstanding constitutional law and principles. Pp. 3—
9.

911 F. 3d 104, reversed.

KAVANAUGH, J., delivered the op1 ‘W ourt, in which ROBERTS,
C. J., and THOMAS, ALITO, and GORSUGQH{ JJ., joined. THOMAS, J., filed a
concurring opinion. BREYER, J ffiled a digsenting opinion, in which GINS-
BURG and SOTOMAYOR, Jd., joitred. l, J., took no part in the consid-
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JUSTICE KAVANAUGH delivered the'@pinion of the Court.
In 2003, Congress passed and President George W. Bush
signed the United States L ip Against HIV/AIDS,
Tuberculosis, and Malaria A own as the Leadership
Act. 117 Stat. 711, as amtended, 22 U. S. C. §7601 et seq.
se to the ravages of the

created.” §7601(29). ct has helped save an estimated
17 million lives, pri Africa, and is widely viewed
as the most succ rican foreign aid program since

To advance the g 1 relief effort, Congress has allocated
erican and foreign nongovernmen-
combat HIV/AIDS abroad. As rele-
vant here, Congress sought to fund only those organizations
that ha r agree to have, a “policy explicitly opposing
prostitution sex trafficking.” §7631(f); see also
§7631(e); 45 (FR §89.1 (2019). Congress imposed that con-

S

A



OPEN SOCIETY INT’L, INC.

2 AGENCY FOR INT'L DEVELOPMENT v. ALLIANCE FOR \ 4
Opinion of the Court

dition on funding, known as the Policy Requirement, b
cause Congress found that prostitution and sex traffix

“are additional causes of and factors in the spreadfof t
ick-

HIV/AIDS epidemic” and that prostitution and se
ing “are degrading to women and children.” §76071(23).

Plaintiffs are American nongovernmental o izations
that receive Leadership Act funds to fig ‘MDS
abroad. Plaintiffs have long maintained t they do not
want to express their agreement with th n com-
mitment to eradicating prostitution. Pl iffs, consider a
public stance of neutrality toward prostitutieft mare helpful
to their sensitive work in some parts
to their full participation in the globa orts to prevent
HIV/AIDS.

After enactment of the Leade

of the free speech
t deny a benefit to a
his constitutionally pro-
cy for Int’l Development
Inc., 570 U. S. 205, 214

person on a basis that 1
tected . . . freedom of sp
v. Alliance for Open Sagei

zations that recelve L hip Act funds, meaning that
American organi n obtain Leadership Act funds
even if they do i

that receive L p Act funds remain subject to the Pol-
icy Requirement and still must have a policy explicitly op-
posing titutign and sex trafficking. Following this
Court S Mn barring the Government from enforc-

Policy Requirement against American organiza-
intiffs returned to court, invoking the First
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Amendment and seeking to bar the Government from e
forcing the Policy Requirement against plaintiffs’ lx

distinct foreign affiliates. The U. S. District Courtfor t
Southern District of New York agreed with plai
prohibited the Government from enforcing the Policy
quirement against plaintiffs’ foreign affiliates4gThe U. S.

and

Straub dissented. He described as “startli
tion that the First Amendment could exte

The Second Circuit’s decision was st
Court’s review, meaning that foreig
rently remain subject to the Policy Req

We granted certiorari, 589 U. S.
verse the judgment of the Secon
tion runs headlong into two bedrock
law.

First, it 1s long settled as

, and now re-
laintiffs’ posi-

American constitu-
. S. territory do not
nstitution. Plaintiffs do
ciple. Tr. of Oral Arg.

atter

possess rights under the
not dispute that funda
58-59; see, e.g., Boum
771 (2008); Hamdi

. , 542 U. S. 507, 558-559
(2004) (Scalia, J., dis

nited States v. Verdugo-Ur-
75 (1990); Johnson v. Eisen-
trager, 339 U. S (1950); United States ex rel.
Turner v. Willi
Preamble.

As the Cgurt has)irecognized, foreign citizens in the
United States joy certain constitutional rights—to
take just one example, the right to due process in a criminal
trial. Sée, e.g., Verdugo-Urquidez, 494 U. S., at 270-271;
Plyler v. U. S. 202, 210-213 (1982); Kwong Hai
. Colding, 344 U.S. 590, 596 (1953); Bridges v.
6 U.'S. 135, 148 (1945); Yick Wo v. Hopkins, 118
69 (1886); cf. Bluman v. Federal Election
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Comm’n, 800 F. Supp. 2d 281, 286-289 (DC 2011), aff’d;
565 U. S. 1104 (2012). And so too, the Court has ruledthat,
under some circumstances, foreign citizens in the U 5. Te
ritories—or in “a territory” under the “indefinite”
plete and total control” and “within the constant juri
tion” of the United States—may poss ertain

4 AGENCY FOR INT'L DEVELOPMENT v. ALLIANCE FOR \ L 4

United States or such U. S. territory to as under
the U. S. Constitution. If the rule were ise, actions

in foreign countries would be constraine the foreign cit-
izens’ purported rights under the U. S. itution. That
has never been the law. See Ver dez, 494 U. S.,

at 273-274; Eisentrager, 339 U.'S., 4.* To be sure,
Congress may seek to enact laws that afford foreign citizens
abroad statutory rights or ca on against miscon-
duct by U. S. Government off : laws that otherwise

regulate the conduct of U.

* As Justice Jackson stated
“If the Fifth Amendme
same must be true of the
of them is limited by its e
Such a construction

he Court in Eisentrager:
confer§pts rights on all the world . . ., the

that during military occupation irrec-
lla fighters, and ‘werewolves’ could re-
0 assure them freedoms of speech, press,
irst Amendment, right to bear arms as in the
reasonable’ searches and seizures as in the
jury trial as in the Fifth and Sixth Amend-

and assembly as in th
Second, securi
Fourth, as well
ments.

“Such extraterritorial application of organic law would have been so

significan innovation in the practice of governments that, if intended
or apprehende 1d scarcely have failed to excite contemporary com-
ment. &Not one word can be cited. No decision of this Court supports such

a view. Doufes v. Bidwell, 182 U. S. 244. None of the learned com-
our Constitution has even hinted at it.” 339 U. S., at 784—
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Urquidez, 494 U.S., at 275; cf. 10 U.S. C. §§2734(a),
2734a(a); 18 U. S. C. §2340A; 21 U. S. C. §904; 22 U. .
§§2669, 2669-1; 42 U. S. C. §2000dd; but see 28 ¥. S
§2680(k) (Federal Tort Claims Act’s exception
“arising in a foreign country”). Plaintiffs did no
such statutory claim in this case.

Second, it 1s long settled as a matter of A
rate law that separately incorporated orgamizations are
separate legal units with distinct legal ri

475 (2003); Cedric Kushner Promotions, L . King, 533
U. S. 158, 163 (2001); P. Blumberg, N. Geor-
gakopoulos, & E. Gouvin, Corporate s §8§6.01, 6.02,

6.05 (2020 Supp.).

Plaintiffs’ foreign affiliates w
countries and are legally separate fro
organizations. Even though the foreign drganizations have
affiliated with the American 1 ons, the foreign or-
ganizations remain legally m the American or-
ganizations. Plaintiffs d this Court to pierce the
corporate veil, nor do th y other relevant excep-
tion to that fundame porate law principle. Tr. of
Oral Arg. 54.

law together lead to a simple
anizations operating abroad,
es possess no rights under the First

conclusion: As
plaintiffs’ forei
Amendment.
That conclusion corresponds to historical practice regard-
ing American i id. The United States supplies more
foreign aid than any other nation in the world. Cong. Re-
search ., Forgign Assistance: An Introduction to U. S.
Programs a icy (2020) (Summary). Acting with the
ident in the legislative process, Congress sometimes
ondﬁions on foreign aid. See 22 U. S. C. §§2271,
7110(g)(2). Congress may condition funding on
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a foreign organization’s ideological commitments—for e
ample, pro-democracy, pro-women’s rights, anti-terr ,
pro-religious freedom, anti-sex trafficking, or the like. D

ests. By contrast, plaintiffs’ approach would throw a

stitutional wrench into American foreign icy. In
particular, plaintiffs’ approach would put Cofigresstin the
untenable position of either cutting off cert unding pro-
grams altogether, or instead funding forei ations
that may not align with U. S. values. constitu-

tional justification for the Federal Judi
that fashion with American foreign poli
to foreign organizations.

In short, plaintiffs’ foreign affiliates are f
tions, and foreign organizations in
First Amendment rights.

ign organiza-
road have no

oreign affiliates’ re-
prostitution and sex traf-
ed to the American or-
ory goes, the American
organizations themselves s a First Amendment right
against imposition o Requirement on their for-
eign affiliates.
As support, pl
volving speech
speakers. See, e.g-WHurley v. Irish-American Gay, Lesbian
and Bisexual, Group of Boston, Inc., 515 U. S. 557, 574-575
(1995); Pacifi Elec. Co. v. Public Util. Comm’n of
Cal., 475 U. S. 1, 15 (1986) (plurality opinion); cf. Prune-
Yard S ing Center v. Robins, 447 U. S. 74, 87 (1980).
But the constitutional issue in those cases arose because
te forced one speaker to host another speaker’s
ee I%trley, 515 U. S., at 572-573; Pacific Gas, 475
; cf. PruneYard, 447 U. S., at 85, 87. Here, by
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contrast, the United States is not forcing plaintiffs to affi

ate with foreign organizations. Plaintiffs are free to c e
whether to affiliate with foreign organizations and
to disclaim agreement with the foreign affiliates’
statement of policy. Any alleged misattribution i

and any effect on the American organizations’4message of
neutrality toward prostitution stems from theidf choiéggto af-

filiate with foreign organizations, not fro S. Govern-
ment compulsion. Because the Fir dment
misattribution cases are premised on goyern t compul-
sion to associate with another entity, thase eases)do not ap-
ply here.

In support of their misattribution a t, plaintiffs
also cite Regan v. Taxation With Representation of Wash.,
461 U. S. 540, 544-545, and n. t as relevant
here, that case simply explained’th peech restriction
on a corporate entity did not prevent alseparate affiliate
from speaking, a point that 1 t disptited in this case.

d prefer to affiliate
with foreign organizationgytha not oppose prostitution.
But Congress required f izations to oppose pros-
titution in return for A igan funding. And plaintiffs can-
not export their own Fi
eign organizations fr

Stressing that their n is limited, plaintiffs empha-
rrowly decide to protect the free
speech rights o ose foreign organizations that are
closely identifie erican organizations—for exam-
ple, those fo tes that share similar names, logos,
and brands erican organizations. According to
plaintiffs, those “closely identified” scenarios greatly in-
crease risk misattribution. But again, the First
Amenan involving speech misattribution arose

e State forced one speaker to host another speaker’s

o compulsion is present here. Moreover, plain-

ed line-drawing among foreign organizations
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would blur a clear rule of American law: Foreign organiz
tions operating abroad do not possess rights under the .
Constitution. Plaintiffs’ carve-out not only would devia
from that fundamental principle, but also woul
the courts in difficult line-drawing exercises—h
identified is close enough?—and leave courts wathout any
principled basis for making those judgments 1

tion to longstanding principles of Americ
and corporate law.

Second, plaintiffs argue that the Courtls 3 decision in
thls case encompassed both plaintiffs rican organiza-
at, in plaintiffs’
view, the Court has already resolyed the 18sue before us.
13 case were

otentially avoid the
ional application of
ourt rejected that alter-
e compelled the Ameri-

burdens of the otherwise-u
the Policy Requirement.
native, which in essenc

can organizations to aff ithother organizations. The
Court instead ruled that icy Requirement may not
be applied to plainti erican organizations. Therefore
plaintiffs’ current affiliati with foreign organizations are

their own choice esult of any U. S. Government

compulsion.

t’s condition on funding. The Court
did not hold o that the First Amendment requires
the Government to exempt plaintiffs’ foreign affiliates or
other fofieign organizations from the Policy Requirement.
And thew;ot purport to override the longstanding

tional law principle that foreign organizations op-

road do not possess constitutional rights, or the
orporate law principle that each corporation is
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a separate legal unit.
The dissent emphasizes that this case concerns “theRikst

Amendment rights of American organizations.” P
(opinion of BREYER, J.). We respectfully disagree that
characterization of the question presented. T
prior decision recognized the First Amendme ights of
no iza-
quirement.

tions do not have to comply with the Polic
This case instead concerns foreign organi

foreign organizations are legally separa
can organizations. And because forei

eign organizations do not have a Fi
disregard the Policy Requiremen

In sum, plaintiffs’ foreign affiliate oreign organiza-
tions, and foreign organizations operating abroad possess
no rights under the U. S. Constitut We reverse the
judgment of the U.S. Cou ppeals for the Second
Circuit.

JUSTICE KAGAN took no P
cision of this case.
§ .

It is so ordered.

n the consideration or de-
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ON WRIT OF CERTIORARI TO THE UNITED S
APPEALS FOR THE SECOND CI

[June 29, 2020]

JUSTICE THOMAS, concurring.

for Open Society Int’l, Inc., 570 U. S.8205 (2013) (AOSI 1),
w1 write separately to
note my continued disagreem with AOSI I and to ex-
plain that the Policy Re oes not violate the First
Amendment for a far si

In AOSI I, the Co
quirement violated re
by conditioning 1

holding that the Policy Re-
nts’ First Amendment rights
ipt of Leadership Act* funds on
the affirmationgof in program objectives. “The First
Amendment does mahdate a viewpoint-neutral govern-
ment.” AOSI I, 5700\U. S., at 221 (Scalia, J., joined by
THOMAS, J., nting). Thus, the Government may re-
quire those who seek to carry out federally funded programs

*As the !!N%plains, the United States Leadership Against
S, Tuberculosis, and Malaria Act of 2003 (Leadership Act), 22

01 eﬁeq., “allocate[s] billions of dollars to American and for-
rnmental organizations that combat HIV/AIDS abroad.”
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to support the Government’s objectives with regard to tho
programs. Ibid. After all, the Constitution itself “im
affirmative ideological commitments prerequisite t
ing in the government’s work.” Id., at 227. It exclu
points such as communism and anarchism, stati
those engaged in government work must swea oath to
support our Constitution’s republican form o Mn‘c.
See Art. VI, cl. 3.

Moreover, the mere conditioning of funds on e affir-

gram involves “no compulsion at all.” AQS U. S, at
226 (Scalia, J., joined by THOMAS, J. Such a
condition is “the reasonable price of a ion to a limited

government-spending program that each

The Policy Requirement Sdoes
g . r it is applied to respond-
inctiforeign affiliates, or any

tfempt to extend our errone-
in full.
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[June 29, 2020]

JUSTICE BREYER, with whom JU BURG and

JUSTICE SOTOMAYOR join, dissenting.

The Court, in my view, asks the qugstion and gives
the wrong answer. This case is ot e First Amend-
ment rights of foreign organizations. Itlis about—and has
always been about—the First Amendfent rights of Ameri-
can organizations.

The last time this case cam
organizations vindicate
freely, both at home a
opment v. Alliance for Op ty Int’l, Inc., 570 U. S. 205
(2013) (AOSI I), we e First Amendment forbids
the Government from
as a condition of iwing federal funds, that they “pledge

fore us, those American
eip comstitutional right to speak

This time, the ion is whether the American organi-
zations enjoy that same constitutional protection against
distortion when they speak through
clearly identifie filiates that have been incorporated
overseasy The answer to that question, as I see it, is yes.
I dissent fr Court’s contrary conclusion.

-
N
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To understand the issue now before us, one must N
ciate how it got here. Given this litigation’s lengthy Aistory,
that requires a rather detailed look at why this di ]
arose, what we decided in our prior decision (nam

AOSI I), and where the case proceeded from th\
A

As we explained in AOSI I, the plaintiffs in*this action
(respondents in this Court then and no are a group of
domestic organizations engaged in combating HIV/AIDS
overseas.” Id., at 210. Their lifesaving work sp multiple
continents. Id., at 211. For example, re
grams aimed at limiting injection drug use
Tajikistan, and Kyrgyzstan, pr ing
HIV transmission in Kenya, and“pr
tices in India.” Ibid. Respondents alsa)counsel high-risk
populations such as sex workers, encotrage foreign govern-
ments to adopt beneficial p es, and share infor-
mation about best practic lications and at confer-
, 419. To support these
must make fundraising
,e.g.,id., at 366, 384, 431—
their mission and for this
e billions [of dollars] annually
the United States.” AOSI I,

Uzbekistan,
other-to-child

case, respondents also
in financial assi

570 U. S., at 21
One of respon primary sources of federal funding is
the United ership Against HIV/AIDS, Tubercu-

losis, and Ma of 2003. 117 Stat. 711, as amended,
22 U. S. C. §7601 et seq. (Leadership Act). Congress en-
acted theyLeadership Act with the goal of creating “a ‘com-
prehensMated’ strategy to combat HIV/AIDS

the world.” AOSII, 570 U.S., at 209 (quoting

T&that end, the statute allocates considerable
rs to nongovernmental organizations fighting
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HIV/AIDS abroad. Id., at 209-211.

But Leadership Act funding comes with strings atta .

Two, in particular. First, no Leadership Act funds

used to promote or advocate the legalization or p
prostitution or sex trafficking.”” Id., at 21
§7631(e)). Second, with some exceptions not re nt here,
any recipient of Leadership Act funds must Nlicy
explicitly opposing prostitution and sex traffieking.”” Id., at
210 (quoting §7631(f)). The first conditi

Leadership Act funds may be spent ha een chal-
lenged in this litigation. Id., at 210. What iven this
decades-long dispute is the second conditi olicy Re-
quirement” that requires recipients to ouse a govern-

ment message. Ibid.
Concerned that “adopting a

fight against HIV/AIDS,” respondents sued. Id., at 211.
ment put an uncon-
of federal funds and was
Accordingly, as the case
was whether this fund-

First Amendment

stitutional condition on thg
thus unenforceable. Id.
came to us in AOSI I,
ing condition violated

erated “as a direct'regulation of speech.” Id., at 213. Com-
manding, someo to speak a government message
contravwasic First Amendment principle that

m of speech prohibits the government from telling

at they must say.”” Ibid. (quoting Rumsfeld v.
Academic and Institutional Rights, Inc., 547
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U. S. 47, 61 (2006) (FAIR)); see also, e.g., West Virginia

\#

of Ed. v. Barnette, 319 U. S. 624, 642 (1943); Woo&

Maynard, 430 U. S. 705, 717 (1977).

That the Policy Requirement is a funding condi
ther than a direct command, complicated the ahalysi
AOSI I but did not change the outcome. Tru ongress’
Article I spending power “includes the authowity t ose
limits on the use of [federal] funds to ensur are used”

ra-

funds from being used to promote pros ion or sex traf-
ficking. See id., at 217-218. Congress may not, however,
“leverage funding to regulate sp ide the contours”
of the program it has chosen to subs . Id., at 214-215.
That, as we will see, 1s what the Policy Reéquirement does—
and why we held in AOSI I that this"second condition vio-
lated respondents’ First Ame ghts.

The constitutional linegis her a funding condition
helps “specify the activities Congress wants to subsidize” or
instead seeks to “reac ch}foutside” the federal pro-
gram. Id., at 214, 217. gnized in AOSI I that this
J Id., at 217. To “hel[p] il-
lustrate the distinctio decision gave two examples
from our precede t 215.

As an examp

noncommercia
sistance to refrain from editorializing entirely; they could
not evenffestablish [an] ‘affiliate’ organizatio[n]” to editori-
alize on th alf “with nonfederal funds.” Id., at 400.
By gifiing a broadcaster no way “to make known its views

&)ublic importance,” the funding condition in
omen Voters violated the First Amendment.
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Id., at 400-401. That condition, as we put it in AOSIE,
1ze

their “speech outside the scope of the program.”
at 216.

do. In Regan, a nonprofit group received t
as a §501(c)(3) organization on the conditi

stitutional because it “did not pr
lobbying Congress altogether.”
Specifically, the nonprofit in Regan

tablish an affiliate to carry ying activities as a
§501(c)(4) organization. 570 U. S., at 215 (citing
Regan, 461 U. S., at 544). Fhe“wonprofit could thus act

(and speak) through two,cofporate entities: The §501(c)(3)
organization could get t xemption (but not lobby),
while the §501(c)(4) ization could lobby (but not get
the tax exemption). 5 ., at 215. Since requiring the
nonprofit to ado 1 al structure’” was not “‘unduly
burdensome,’”
[nonprofit] a gove ent benefit ‘on account of its intention
to lobby.”” 0 U. S.)at 215 (quoting Regan, 461 U. S., at
545, and n. 6). dition was thus constitutional, even
though it essentially compelled the nonprofit to affiliate
with ot organigations. See 570 U. S, at 215.
In AOSI'E, eld “that the Policy Requirement falls on
the uficonstitutional side of the line” separating League of
(unconstitutional) and Regan (constitu-
U. S., at 217. Like the funding condition in
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League of Women Voters, we explained, the Policy Requir
ment affects protected speech outside the scope of th -
eral program. 570 U. S., at 218. “By requiring recipiénts
profess a specific belief,” it “goes beyond defining”
gram “to defining the recipient” in the eyes of t
audience. Ibid. Respondents cannot “avow [ elief dic-

claim neutrality,” when acting on their £fow
dime.” Ibid. The Policy Requirementgthu nditioned
funding on an across-the-board distortion ef respondents’
message. See ibid.

We further explained in AOSI I—a 1S 1s critical—
why we could not accept the Government’s suggestion that
the case was just a redux of Rega OSJ I, the Govern-
ment suggested a similar “dual-str solution to the

First Amendment problem. Like the
the Government noted, resp
through two corporate entiti
ceive Leadership Act fu
comply with the Policy
rate affiliate could c

espondents’ behalf (and
t), while a legally sepa-
respondents’ preferred

message (and not receive rship Act funds)—or vice
versa. AOSII, 570 at 219. True enough. But we
rejected the Governme ument all the same

Why did we r 1 ecause corporate formalities do
nothing to war ech distortion where—like AOSI I,
but unlike Regan overnment has required a speaker

to “espouse a,specificibelief as its own.” 570 U. S., at 219.
“If the affiliat istinct from the recipient,” we reasoned,
“the arrangement does not afford a means for the recipient
to expr its beliefs.” Ibid. And if “the affiliate is more
clearly 8iNV\;Vith the recipient, the recipient can ex-

ose bilefs only at the price of evident hypocrisy.”

Ibid. ith respect to the latter situation, in other words,
1 recipient to disavow a message involuntarily
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uttered by its clearly identified affiliate is forced hypocrisy,

not free speech. See ibid.

In sum, the Policy Requirement conditioned federal fun
on an unavoidable and irreversible distortion of ond-
ents’ protected speech. We therefore held in AOSI
the Policy Requirement “violates the First Ame ent and
cannot be sustained.” Id., at 221.

C &d

On remand from our decision, the Distri ourt what
district courts ought to do. It “tailor[e
remedy’ to fit ‘the nature and extent o
violation’” that we identified in AOSI .
425 U. S. 284, 294 (1976) (quoting Millike
U. S. 717, 744 (1974)).

The District Court, like our gnized that re-
spondents’ work—and with it their protected speech—has
a global reach. But respondents, it t out, use different
organizational structures t ervices in different
places. 106 F. Supp. 3d 355, 3 61 (SDNY 2015). Some-
overnments (or our own
government) require, rgspo operate through legally
separate affiliates incor road. Ibid.; see also, e.g.,
App. 368, 373—-375.

In the District Cou
did not meaning hange the First Amendment calcu-
lus. See 106 E , at 360-361. Respondents, to-
gether with thei ] s, convey a clear, consistent mes-
i opulations, government officials,
Is, prospective employees, and pri-
vate donors acro e globe. See, e.g., App. 370-371, 391,
460-461, They share the same name, logo, and branding—
all of wWentical colors, fonts, and imagery. See,
e.g., id., at 445<455. They adhere to shared values, work
ommfion goals, and coordinate their collective mes-

YGautreaux,
. Bradley, 418
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sage. See, e.g., id., at 385—-386, 404—429. To an outside o
server, respondents and their affiliates are a single
sive unit. They speak as one.

The District Court consequently concluded that i
the Policy Requirement on respondents’ affiliatés—w
ever they happen to have been incorporated uld force
respondents to “expres[s] contrary positions/6n t me

nents.” 106 F. Supp. 3d, at 361. To preve
pening, and in keeping with the principlés we.set forth in
AOSI I, the District Court enjoined enfotcendént of the Pol-
icy Requirement against responden d their clearly
ere incorpo-

istrict Court’s or-
efore” us, the Court
applying the Policy Re-
y aligned foreign affili-
irst Amendment rights.”

der that way, too. “The narr
of Appeals explained, “is
quirement to [responde

911 F. 3d 104, 109 (CA2 he Court of Appeals held
that the answer w s and affirmed on that basis.
Ibid. We granted certi review the Court of Appeals’
decision.

The road has been‘long, but we have arrived at the spe-
cific questio re us: whether enforcing the Policy
Requirement aga respondents’ clearly identified foreign
affiliateg, violates, respondents’ own First Amendment
rights. Wistrict Court and the Court of Appeals,
I beligve the answer is yes.

asonfihg in AOSI I, along with the body of prece-
ich it relied, should decide this case. Just as
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compelling a clearly identified domestic affiliate to espou
d

a government message distorts respondents’ own pro

ernment message. Either way, federal funding ¢

on that affirmative avowal of belief comes at an%stitu-

in particular Hurley v. Irish-American Gay,
sexual Group of Boston, Inc., 515 U. S. 5 995)—confirm
that common-sense conclusion. Any other resultwould un-
dermine First Amendment protectio r thé countless
American speakers who address audien rseas.

A

Respondents should prevail
they prevailed in AOSI I. When respon
legally separate but clearly identifi
that speech is attributed to
ment purposes. AOSII, 570
Government demands as

same reasons
ts speak through
ffiliates, we held,
ts for First Amend-
., at 219. So when the
n of federal funding that

only on pain of appearing
ing Congress’ Article I spending

some other corporat
hypocritical. Ibid. Le
power to distort

whatever else m id about the affiliate’s own First
Amendment rights asserted lack thereof). Ibid.

ly with full force to the dispute now
before us. Respondents and their affiliates receive federal
funding jsto fight HIV/AIDS overseas. What has been at
stake inwfrom the beginning, then, is protected
speech often aimed at audiences abroad. Our decision in
AOSI ield®d respondents’ global message from govern-
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ment-compelled distortion in the eyes of those foreign au

ences, as well as listeners here at home. Ibid. Yet 1 e
wake of our ruling, respondents have continued tg suffe
that exact same First Amendment harm.

True, respondents’ international mission sométime
quires that they convey their message through dffiliates in-
corporated in far-off countries, rather than r &ere
at home. But so what? Audiences every

speech based on whom they perceive to be

corporate paperwork they will never see. attered in
AOSI I was thus how “clearly identified’

porated as separate legal entities. Ibid. at matters
now is once again how “clearly identified” the affiliates are
with respondents, not the fact th iates were incor-
porated as foreign legal entities.

The First Amendment question there
ees, hears, and un-
rough their foreign
e Government meaning-
d their foreign affiliates

affiliates. As to that, no
fully disputes that respofs

spending power to de peech from respondents’ for-
shared message—and violates

dment rights. So while respond-
1dentified foreign affiliates may be
technically tities with respect to such matters
as contracts, d torts, they are constitutionally the
same speaker when it comes to the protected speech at is-

sue in tHis case.
This N-one-speaker principle is an established
our First Amendment jurisprudence. Take Regan.
,in that case we upheld a ban on engaging in cer-
d speech (lobbying) that the federal tax code

ents and their ¢




Citeas: 591 U. S.___ (2020) 11 \#

BREYER, J., dissenting

imposed on a nonprofit’s §501(c)(3) organization becau
the nonprofit could still speak through a separate §50

organization. See 461 U.S., at 544. Put sim
speaker (the nonprofit) could act (and speak) thr
legally separate entities (the §501(c)(3) and §50%(c)(

ganizations).
Recall also our similar observation in Leagiie o en

Voters. There we noted that a funding co
editorializing would have been constitutio
to the law at issue, the statute let non ial broad-

izing affiliate[s].” 468 U. S., at 400. in, we made
clear that a single speaker can act
legally separate entities. But
League of Women Voters was not fre
the Government’s funding condition
Amendment. Id., at 400-40

so, we held that
iolated the First

erstare far from our only
precedents recognizing ghis Wfirmly entrenched First
Amendment principle. b, Services Corporation v.
Velazquez, 531 U. S. 5 (2001) (observing that organ-

izational affiliates m idel“alternative channel[s] for
expression” by a sing ; Rust v. Sullivan, 500 U. S.

again in AOSI 1.

Thus, in the Ki
is not an iron cu
speech acro lines all the time.

Rightly so. funding condition restricts speech,
this familiar framework often avoids First Amendment
problem: allowiing “alternative channel[s]” for speakers
to expreres. Velazquez, 531 U. S., at 546. And

funding condition compels speech, the same logic

similarly sensible result: The Government may
ou to speak out of both sides of your mouth,

Just the opposite. We attribute
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even if each side happens to have been incorporated as
separate legal entity. See AOSI I, 570 U. S., at 219.

A contrary approach would have led to a rather guirpri
ing result in AOSI I. Assume for a moment that t,
Requirement simply commanded respondents’ cléarly 1

tified affiliates to speak—the kind of “direct rw of
t

speech” that we said “would plainly wviol irst
Amendment,” id., at 213. Treating corpora
clad would mean that respondents could
direct distortion of their own message.
just discussed, however, that cannot be [xi
cussed below, it is equally wrong und
speech misattribution.

the cases
d as dis-

involving

B

The First Amendment protec
ment compulsion that is likely to cause
take someone else’s message for the
See, e.g., Hurley, 515 U. S.,
Co. v. Public Util. Comm’n of

s from govern-
audience to mis-
aker’'s own views.
; Pacific Gas & Elec.
75U. S. 1, 15-16 (1986).
eaningful difference in

ston Allied War Veterans
Council organized a p 515 U. S., at 560. The Irish-
American Gay, i d Bisexual Group of Boston—a
separate group ,w ed themselves “GLIB” for short—
Id., at 561. After the Veterans
obtained a court order directing the
Veterans Co to GLIB march in the parade. Id., at
561-562. Recognizing that “every participating unit affects
the message conveyed by the parade organizers,” we held in
Hurley Wer distorted the Veterans Council’s pro-

speech. Id., at 572-573. Because GLIB wanted to
its owh banner” with its own message, and because

Council said no, GL
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onlookers would understand GLIB as “contribut[ing] som
thing to” the parade’s “common theme,” the order -
tially requir[ed]” the Veterans Council “to alter tlﬁ
hat

sive content of their parade.” Id., at 572-573, 5
violated the First Amendment. Id., at 573.

The First Amendment violation in this case 1 en more
apparent. In Hurley, the Veterans Council’ha rely
“combin[ed] multifarious voices” of dispara oups with-

shaled their clearly identified foreign affiliates to express it
across the globe. See supra, at 7

Furthermore, in Hurley we coul speculate about
what GLIB’s exact message was and Wwhy the Veterans
Council did not want to be associated it. See 515 U. S,,
at 574-575. But here we kno v #what the challenged
message 1s (“a policy explicitlygdpposing prostitution and
sex trafficking”) and why respondents don’t want to be as-

spondents] must e o conduct effective HIV/AIDS
prevention’”). 22 U. 31(f); Brief for Respondents
11. For that rea the First Amendment injury in
this case is ope s, and unusually well defined.

dealt with a mplaining about being forced to af-
filiate with s
their pre-existing affiliate being forced to speak. Cf. ante,
at 6. Butpthat fagtual distinction makes no constitutional

a First Amendment perspective, the latter
i %ﬁt as bad or even worse, not better.
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the state court had ordered a previously invited marcher

worse still, all previously invited marchers) to di

GLIB’s banner, the Veterans Council would have prévaile

all the same. By compelling speech from an existi ffili-
ate (or all of them), that order would have required,
more brazenly, that the Veterans Council “alte expres-
sive content of their parade” in violation of Nans
Council’s First Amendment rights. 515 U. t 572-573.
So too if the state court had decreed tha
must adorn a horse, oxen, or for that
robot—even though those entities lac

Amendment rights. Whether the tran
protected message does (or does not)

s own First

Amendment rights is beside the point. . Wooley, 430
U. S., at 717 (prohibiting New ire/from requiring
that the state motto adorn a dri even though cars

ad not confronted
~ante, at 6. Requiring
someone to host another perso peech is often a perfectly
legitimate thing for the t to do. See, e.g., FAIR,
547 U. S., at 65 (holdi overnment may require
ilitary recruiters); Prune-

t may require the owner of a
host speech from politically

at 571. But compelling people to profess a belief
they do not hold 1s almost always unconstitutional, see
AOSI I, U. S.gat 213, the Government rarely dares try.
The Gover s well-founded reticence in the past is no
to blesg 1ts boldness at present.

line: The critical question here, as in Hurley, is
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simply whether the Government has demanded a profe
sion of belief that will distort the speaker’s message.
the Government causes that distortion makes no cgnstit
tional difference. And as explained, enforcing the Roli
quirement against respondents’ clearly identifi

affiliates would plainly distort respondents’ m .
supra, at 7-8, 10. That violates respondents’ Firs

ment rights.

C
So far as I am aware, we have never befo that an
American speaker forfeits First Ame ent /protection

when it speaks though foreign affiliat re audiences
overseas. It is easy to understand why.
Many American news network

identified foreign affiliates when

That is the whole point of using cle identified foreign
affiliates. For example, ks to audiences in
the Philippines, Brazil, a, and other countries
using foreign affiliat lly styled as CNN
Philippines, CNN Br Indonesia, and so on.
See CNN Worldwide eet (Oct. 2019), https://
cnnpressroom.blogs. -fact-sheet. But does that
corporate structure at CNN—i.e., the American
parent organizati agyno First Amendment protection
rt to, say, prevent CNN Mexico
hooting of a Mexican child by a
U. S. Border Patro ent? Cf. Herndndez v. Mesa, 589
_ ndez IT). Or to compel CNN Mexico
to run a different*story, perhaps one produced by Govern-
ment personnel, that praises American policy at the border?

We shw;hly skeptical. If the Government com-
mandeered ’s clearly identified foreign affiliate in
these similar ways, whether by monetary pressure or
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some other means, CNN should have constitutional r
course. Some critical foreign policy interests might co i-
cate the First Amendment calculus—say, a wartinié nee

to keep future battle plans secret. But nothing li
present here. And it is difficult to accept the noti

First Amendment permits the Government uppress,
compel, or otherwise distort any and all Amgrica ech

transmitted abroad through a clearly identi foreign af-
filiate.
111
The upshot is: (1) The messages at is erg belong to
American speakers; (2) clearly identi n affiliates
are a critical means of conveying those messages overseas;
and (3) enforcing the Policy Requi inst those af-

filiates distorts respondents’ o d speech—and
thus violates respondents’ own First Amendment rights.
The majority justifies its contrary #esult on three main
grounds, two of which it s drock principles” of
American law. See ante, . I do not find these ar-
guments persuasive.

The first “bedrock
is the supposedly lon

n which the majority relies
ed, across-the-board rule “that
foreign citizens outside .territory do not possess rights
under the U. S. n.” Ante, at 3. That sweeping

assertion is nei r nt to this case nor correct on the
law.

Itisnotr ant because, as I have said, this case does
not concern th itutional rights of foreign organiza-

tions. This case concerns the constitutional rights of Amer-
ican organmizations. Every respondent here is—and has al-
ways been— rican. AOSI I, 570 U. S., at 210; see also
Brie Petitipners 7, 19 (acknowledging as much). No for-
eign entities are party to this case, and respondents have

N
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never claimed that the Policy Requirement violates an

one’s First Amendment rights apart from their own. h
the District Court and the Court of Appeals decided
on that basis. The question before us is clear: wh
First Amendment protects Americans when they s

through clearly identified foreign affiliates to ch audi-
ences overseas. See supra, at 8. Whether theffore -

sertion about the extraterritorial reach
does not reflect the current state of t
foreign citizens abroad never have con
not a “bedrock” legal principle. At
they are unlikely to enjoy very oft
tion under the Constitution. Or one say that the mat-
iously avoided es-
tablishing an absolute rule
in all circumstances.

In Herndndez v. Mesa,
(Hernandez I), for exa
cide the “sensitive” qu

. (2017) (per curiam)
cifically declined to de-
er, on the facts then be-

to that extraterritoriali tion “may have consequences
that are far reac t__ (slip op., at 5). Herndndez
later came to thi again, and we decided the case on

t 19-20). Were the majority’s categorical rule
itoriality etched in stone, we could have
disposed of Hernandez the first time around in a few short
sentenc

Nor do t s that the majority cites support an abso-
e. Seeante, at 3. The exhaustive review of our prec-
at &e conducted in Boumediene v. Bush, 553
008), pointed to the opposite conclusion. In
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Boumediene, we rejected the Government’s argument th
our decision in Johnson v. Eisentrager, 339 U. S. 763
“adopted a formalistic” test “for determining the r

that the majority propounds today. See ante, , and n

(quoting Eisentrager at length). Its “constrict ” of
Eisentrager and our other precedents is notthe law. See
Boumediene, 553 U. S., at 764; see also, e. n, Un

derstanding Global Due Process, 23 Geo. ation L. J

365, 400 (2009) (describing our cases as ke] ny abso-
lute view).

at constitu-
objective fac-

The law, we confirmed in Boumedie
tional “questions of extraterritoriality turn
tors and practical concerns” pre i a given case, “not
formalism” of the sort the majorit, es today. 553
U. S., at 764. Those considerations include the extent of
de facto U. S. Government ¢ ol (if any) over foreign ter-
ritory. See ante, at 4. But t clude the nature of
the constitutional protecti t, how feasible extending
it would be in a given ¢ foreign citizen’s status
vis-a-vis the United St other pertinent circum-
stances that might arise. . S., at 766; see also United
States v. Verdugo-Ur ,494 U. S. 259, 278 (1990) (Ken-
nedy, J., concurring) ing the decisive fifth vote for
rejecting a forei it1 claim to constitutional protec-
tion on foreign gei ide U. S. control because “[t]he con-
ditions and consi tions of this case would make adher-
ence to they Fourth VAmendment’s warrant requirement
impracticable omalous” (emphasis added)). Our
precedents reject absolutism. Indeed, even our most sweep-
ing staté@ments about foreign citizens’ (lack of) constitu-
tional righ e outside U. S. Territory have come with
limit See, e.g., Landon v. Plasencia, 459 U. S. 21, 32
tingthat “an alien seeking initial admission to”
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this country “has no constitutional rights regarding his q,
plication” (emphasis added)); Kleindienst v. Mandel, %08
U. S. 753, 762 (1972) (similar).

There 1s wisdom in our past restraint. Situatio ere
a foreign citizen outside U. S. Territory might fairly as
constitutional rights are not difficult to imagine4kong-term
permanent residents are “foreign citizens.” es on-

stitution therefore allow American officials

at will while “outside U. S. territory”? Ma: ational
students attend college in the United Sta s the First
Amendment permit a public university okel their ad-
mission based on an unpopular politic ey took on

who have never set foot in the United States, for that mat-
erseas. Does

without any justification?
We have never purported t

that might arise in the f Togpurport to do so today, in
a case where the ques notfpresented and where the
matter is not briefed, is in ew a serious mistake.

Respondents have conc at their foreign affiliates lack
First Amendment¥i their own while acting abroad.
See ante, at 3. 1 ite of everything else, the majority

said is: “We accept regpondents’ concession and proceed on
that basis.” much more “runfs] contrary to the
fundamental principal of judicial restraint,” a principle that
applies swith particular force to constitutional interpreta-
tion. chgtate Grange v. Washington State Repub-
) rty, 5; U. S. 442, 450 (2008); see also, e.g., Lyng v.
Indian Cemetery Protective Assn., 485 U. S. 439,
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445 (1988); Three Affiliated Tribes of Fort Berthold Rese
vation v. Wold Engineering, P. C., 467 U. S. 138, 158
United States v. Raines, 362 U. S. 17, 21 (1960); Li
New York & Philadelphia S. S. Co. v. Commission
igration, 113 U. S. 33, 39 (1885).
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The majority’s second supposedly “bedro rinciple” is
that “separately incorporated organization arate le-

gal units with distinct legal rights and o Ante,
at 5. Sometimes true, sometimes not. line rule
gives way in many contexts, and our endment
precedents (including AOSI I) refute tion that a

constitutional issue here in dispu

As the majority acknowledge
mits courts to pierce or otherwise disregard the corporate
veil in a variety of circumstances. ante, at 5. Those
narrow exceptions, however, e only time the law
looks past corporate formalit For instance, we have
e business entities” as “a

law itself per-

380 U. S. 255, 256 ( (perfcuriam). Earlier this Term,
we reaffirmed that on ate entity may sometimes in-
voke the right of egally separate entity to compel
arbitration. Se ergy Power Conversion France SAS
v. Outokumpu 1 USA, LLC, 590 U.S. _ |
(2020) (slip op. nd these are far from the only rele-
vant examp
Football League, U. S. 183, 196 (2010) (observing that,
in manyantitrust,cases, corporate formalities are “not de-
terminaN
Moge to the peint, our First Amendment precedents leave
thatfeorporate formalities have little to say about
emow before us. We have made clear again and
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again (and again) that speech may be attributed across co
in

porate lines in the First Amendment context—includi
our previous opinion in this very case. See AOS
U. S, at 219 (concluding that speech uttered inv
by legally separate affiliates may be attributed td resp
ents if the affiliates are “clearly identified” with, respond-
ents); League of Women Voters, 468 U. S., at (o ving
that funding conditions that restrict spee an survive

views on matters of public importance
separate affiliate—and if not, not); Rega

mendment con-
ontra, ante, at 8

therefore cure, rather than create,
cerns. Regan, 461 U. S., at 545, n. 6.
(suggesting that such a requirement would be unconstitu-
tional). Small wonder the ‘WV an muster only two
context-specific and statuge-speeific cases—one addressing
i Act, the other involving

g Dole Food Co. v. Patrickson,
edric Kushner Promotions, Ltd.

hat were before us last time. It as-
serts that, in to the affiliations we addressed in
AOSI I, respondents’ “current affiliations with foreign or-
ganizatiéms are their own choice.” Ante, at 8. There are two
problems s. First, the description is not accurate.
ign governments—and increasingly, the U. S. Govern-
en require respondents to work through foreign
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affiliates. See, e.g., App. 368, 373-375. Second, even if r
spondents’ associations with foreign affiliates were -
tary, it would not solve the First Amendment problem.

In Wooley, for example, it was the drivers’ choi own
a car, but that did not mean they could be compelled to
vey the Government’s message on their car’s liéense plate.
See 430 U. S., at 717. And in Hurley, as explai NOV-
ernment would have violated the parade o izers’ First
Amendment rights just the same if it had ¢
from a previously invited marcher, wh man, ani-
mal, or droid. See supra, at 13—14. Can jority really
mean to suggest otherwise, simply because

ganizers’ decision to invite the march
was “their own choice”?

the first place

C

The majority also makes two practical arguments, but
neither justifies the First Amendmenta@osts of its decision.

The majority first says tha imgyin respondents’ favor
would disrupt American fore policy by requiring the
i that may not align with
issed this same concern
nt, we explained, does not
list the assistance of those
” AOSII, 570 U. S., at 218. It

merely help the Gov
with whom it already
pressures fundin i
Ibid. (emphasis a . All that 1s at stake here, in other
ernment may leverage the power
of the purse to win comverts to its cause. That bare desire
peech is far from any foreign policy
interest that co conceivably overcome a speaker’s
First Amendment, right to convey its message free from
governwlled distortion. Cf. New York Times Co.
ited States, 403 U. S. 713 (1971) (per curiam).

jorify also fears that determining whether Gov-
ion creates a risk of speech misattribution (and
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with it speech distortion) is a “legally unmoored” standa
rife with “difficult line-drawing exercises.” Ante, at 8*

we have drawn just this kind of line many times.
PruneYard, 447 U. S., at 87 (holding that “views
by members of the public” in a privately owned“shop
mall “will not likely be identified with those of owner”);

, 6.9,

about having military recruiters on ca
law schools agree with any speech by

U. S. 185, 209
51, 570 (1972).
at any rate, “the

(2014); Lloyd Corp. v. Tanner,
And “on the facts presented in this cas
answer 1is clear.” Id., at 570. forci

ment violates respondents’
it did before.

The Court today conc
filiates “do not have i
the Policy Requireme
never argued othexwise.
they have asserte elir own First Amendment right to
speak their mind; than the Government’s message.
Here, respondents ¢ First Amendment protection when
they speak eign affiliates to address audiences
abroad. By denyIng respondents that protection, I fear the
Court’s decision will seriously impede the countless Ameri-
can speaw communicate overseas in a similar way.
That gveakens the marketplace of ideas at a time when the
that@marketplace for Americans, and for others,
1 beyond our shores. With respect, I dissent.

endment right to disregard
te, at 9. Respondents have

&L



