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Investigating judge File number: 2021/1 - Chamber: Schoors M.
Correctional Chamber File number: 21L000854 
Public Prosecutor System number: 20CP24788 

PUBLIC PROSECUTION SERVICE
Represented by Deputy Public Prosecutor K. Haesendonck. 

PERSON CONCERNED
IGNATENKO Nela, (...). 
Assisted by the legal counsels Crépine Uwashema, LLM, and Katia Perez Nino, LLM, attorneys at 
the Brussels bar. 

1 PROCEEDINGS

The Correctional Chamber of the Court of First Instance in Leuven took cognizance of: 

- the action brought by the Public Prosecutor at this court on March 30, 2021 seeking to 
declare that the European arrest warrant of December 18, 2020 issued by the Court of 
Appeal in Brasov (Romania) is enforceable; 

- proof of delivery dated April 1, 2021 of the registered letter to the person concerned and 
to the legal counsel, of the notification of the place, day and time, determined for the 
appearance in the Correctional Chamber, as well as of keeping the file available for the 
person concerned and the legal counsel; 

- the minutes of the court sessions of April 6, 2021, May 11, 2021, June 8, 2021, September 
7, 2021 and September 28, 2021. 

The file was made available to the person concerned and to the attorney on the last business day 
before the appearance. 

The proceedings were held behind closed doors and in the Dutch language, except for the part
that was translated from Dutch into Romanian and vice versa. 

The person concerned is assisted by Mitrea Maria, (Dutch - Romanian) interpreter, who took the 
legal oath. 

The Correctional Chamber heard: 
- investigating judge E. Jacobs substituting for M. Schoors, legally unable to attend, 

regarding the report; 
- Deputy Public Prosecutor K. Haesendonck regarding the action; 
- the person concerned assisted by the legal counsels Crépine Uwashema, LLM, and Katia 

Perez Nino, attorneys at the Brussels bar, regarding their comments. 

2 REVIEW

1. Preceding [development] 

The European arrest warrant of December 18, 2020 is based on the judgment of the Court of 
Appeal of Brasov of June 27, 2019, which remained final through criminal decision no. 382/A of 
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December 17, 2020 of the High Court of Cassation and Justice, where the person concerned was 
sentenced to a prison term of 5 years for the offenses of corruption and money laundering. 
 
The person concerned appeared before the investigating judge on March 23, 2021 as part of the 
surrender proceedings, where she was conditionally released in view of the surrender. 
  
The documents in the file show that the person concerned filed an appeal for annulment on 
December 18, 2020, regarding which the first hearing was set for September 9, 2021. In addition, 
other legal remedies were used by the person concerned.  
  
At the request of the Public Prosecution Service, on April 2, 2021, the Court of Appeal of Brasov 
provided additional information regarding the conditions of detention in Romania in case of 
surrender. On June 3, 2021 and September 2, 2021, additional information was provided by the 
Romanian authorities at the request of the Public Prosecution Service. Among other things, this 
information shows that various legal remedies were used. 
  

2. Actions brought by the Public Prosecutor 
  

2.1 
The Public Prosecutor demands that the European arrest warrant of December 18, 2020 be 
executed.  
  
2.2 
The person concerned requests that the execution of the European arrest warrant of February 11, 
2020 be rejected on the basis of Section 4.5 of the law of December 19, 2003 on the European 
Arrest Warrant (hereinafter EAW). 
  
3. Review 
  
3.1 
The European arrest warrant is based on the principle of mutual trust between the Member States 
and the principle of mutual recognition, where the Member States in principle assume that all 
other Member States comply with European Union law and in particular the fundamental rights 
recognized by that law. This high degree of trust between the Member States implies a rebuttable 
presumption of observance by the issuing Member State of the fundamental rights referred to in 
Section 4.5 of the law of December 19, 2003 on the European Arrest Warrant (hereinafter EAW). 
(see also Cass., December 1, 2020, P.20.1159.N).  
 
The reasons for refusing to execute a European arrest warrant must therefore be serious or, more 
specifically, be based on objective, reliable, accurate and duly updated information indicating a 
serious, real, concrete and individual risk of a violation of the fundamental rights of the person 
concerned himself. 
 
Section 4, paragraph 5, of the EAW law of December 19, 2003 provides that the execution of a 
European arrest warrant must be refused in certain cases, including: 
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5° if there are serious reasons to believe that the execution of the European arrest warrant would 
infringe on the fundamental rights of the person concerned, as confirmed by Section 6 of the 
Treaty on European Union. 
  
The provision of Section 4, 5° contains a ground for refusal with regard to the existence of serious 
reasons on the basis of concrete elements that the State issuing the European arrest warrant would 
endanger the fundamental rights of the person concerned (see also Cass., AR P.08.0967.N, June 
24, 2008). 
 
The refusal to surrender must be justified by detailed information that indicates an apparent 
danger to the rights of the person concerned and that can rebut the presumption of observance of 
those rights enjoyed by the issuing Member State (see also Cass., November 19, 2013, 
P.13.171765.N). This should be based on more than mere conjecture or speculation. 
  
It must therefore be examined whether the execution of the European arrest warrant entails a real 
risk of violation of the fundamentally guaranteed fundamental rights for the person concerned.  
  
3.2 
The person concerned states that there is an obvious risk to her rights under Section 3 of the 
ECHR (Detention conditions in Romania and insufficient guarantees to address the concerns). 
 
Additional information was requested by the Public Prosecution Service from the Romanian 
authority, which provided additional information regarding the detention conditions on April 2, 
2021. 
 
The person concerned is right in referring to case law (such as the judgment of the ECtHR on 
April 25, 2017 (Rezmives and others vs Romania)) and to various reports (such as the report by 
APADOR-CH of June 26, 2019) regarding the conditions in Romanian prisons and in which, 
among other things, it was established that there was a shortage of medical care and (medical) 
personnel and that the living conditions were unacceptable. 
  
Not only should it be examined whether there are structural or fundamental shortcomings in the 
conditions of detention, but it must also be examined in a concrete manner whether the person 
concerned runs a particular risk of inhuman and degrading treatment in the institution in which 
she would be placed if the surrender were executed. 
  
The Romanian authorities provided additional information on this on 2 April 2021. The person 
concerned can be followed where she states that the detention conditions discussed in the 
message of April 2, 2021 are not certain. For example, it is stated that after the surrender, the 
person concerned, in the "normal" course of events, would be transferred to the Rahova Hospital 
in Bucharest for a quarantine and observation period in the context of the corona pandemic. 
Afterwards, the National Administration of Penitentiary Institutions would designate the prison 
where she would serve her custodial sentence. There are several references to "normally" and 
"most likely". The information provided is vague and very general and does not address various 
concerns such as the problem of prison overcrowding in Romania, as has been noted on several 
occasions. 
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Moreover, the information is insufficiently individualized with regard to the person concerned. 
For example, it is indeed not clear in which type of cell she would stay: is it a single detention 
room or a communal detention room where each detainee would have at least 3 m² individual 
space? 
  
Insufficient information is available with regard to detention conditions, while several problems 
with regard to detention conditions in Romania were identified in the past. Therefore there is a 
concrete and specific risk of treatment in violation of Section 3 of the ECHR for the person 
concerned. 
  
3.3 
In addition, the person concerned states that there is also a real risk of a violation of Section 6 of 
the ECHR - the right to a fair trial in Romania. 
  
The point of departure is always that the European Arrest Warrant rules are based on the 
principle of mutual trust between Member States and that the reasons for refusing execution must 
be serious, i.e. based on objective, reliable, accurate and duly updated information indicating a 
serious, real, concrete and individual risk of the violation of the fundamental rights of the person 
concerned himself. 
 
The European arrest warrant of December 18, 2020 is based on the judgment of the Court of 
Appeal of Brasov of June 27, 2019, which remained final through criminal decision no. 382/A of 
December 17, 2020 of the High Court of Cassation and Justice.  
 
The documents of the person concerned show that various legal remedies are still pending and 
that there is currently no clarity in this regard and no clear answers are given by the Romanian 
authorities. There is also no definitive answer as to whether or not the conviction underlying the 
European arrest warrant is final.  
The additional information from the Court of Appeal of September 2, 2021 shows that a cassation 
appeal was still pending against judgment no. 382/A dated December 17, 2020 of the High Court 
of Cassation and Justice and that the first hearing was set for September 9, 2021. These 
proceedings are still pending. 
  
That finding in itself is sufficient to conclude that there is a serious, real, concrete and individual 
risk of a violation of the fundamental rights of the person concerned herself. 
 
The Correctional Chamber, in application of Section 16 of the law of December 19, 2003 on the 
European arrest warrant, establishes that the ground for refusal described in Section 4.5 of the 
same law should be applied.  
  
The action for execution is therefore unfounded. 
  
3 LAWS APPLIED 
  
In making this ruling, the Chamber applies, among other things, the following statutory 
provisions: W
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-          16 of the law of December 19, 2003 on the European Arrest Warrant;  
-          11, 12, 13, 16, 21, 31 to 37, 40 to 42 of the law of June 15, 1935 on the use of languages 

in court cases, as amended by the law of March 24, 1980. 
  
4 DECISION 
  
The action for execution is admissible, but unfounded. 
  
The Chamber refuses to execute the European arrest warrant of December 18, 2020.  
  
  
  
 
 
This decision was pronounced in the Correctional Chamber, Twenty-third Chamber of the Court 
of First Instance Leuven on October 26, 2021 by A. Vanroy, judge assisted by J. Gillot, clerk of the 
court. 
  
  
  
  
(signed by) J. Gillot (signed by) A. Vanroy 
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 January 20, 2022 
 
 

TO WHOM IT MAY CONCERN 
 

 

Translation of DECISION 
 
 

We hereby confirm that the aforementioned document was translated by our office from 
Dutch into English and that the translation is a true translation of the Dutch original. 
 
Sincerely, 
 
Aviva Scher-Maayani 
anyTEXT Ltd. 
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